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OPINION

I. Factual Background




OnAugust 8, 1997, NaciaRiversand thevictim, Nacia ssixteen-month-old daughter,
NakeviaRivers, picked up the appellant, Wayne Joseph Burgess, Jr., at hishome at around 4 p.m.
He accompanied them on ashopping trip to Lawrenceburg. Thevictim worea“diaper suit” during
the excursion. The victim stayed awakeduring the trip to Lavrenceburg and even ate some of the
appellant’ shamburger and drank some of theappel lant’ sDr. Pepper when thetrio stopped at aSonic
Drive-In Restaurant for food. They returned to Rivers home in Pulaski around 7 p.m., and the
victim slept during the entire return trip.

Theappellant carried thesleeping victiminto Rivers homeand placed her besidehim
on the couch. Riversreturned to the car to retrieve the diaper bag. After reentering the residence,
Rivers proceeded upstairs to use the restroom and subsequently began to tidy her bedroom. While
still upstairs, Rivers heard the victim moan, and she went downstairs toinvestigate. Riversfound
the victim, wearing only adiaper, lying acrossthe appellant’ slap. Thevictim could not sit or stand
and was also lethargic and unresponsive. Rivers took the vidim to the nearby Hillside Hospital.
The victim stopped breathing on the way to the hospital.

At the hospital, Nurse Kathy Norman placed thevictim in the pediatric crash cart.
Thevictimwas unresponsive, and her respiration wasslow. When thevictim stopped breathing, the
hospital staff intubated her to begin artificial respiration. Additionally, medical personnel gavethe
victim intravenous fluids through her rectum because of her severe dehydration. Dr. Dusan
Teodorovicwas called, and thevictim was stabilized for transferto HuntsvilleHospital in Alabama.

Upon arrival in Huntsville at around 9 p.m., the victim was unconscious and her
abdomenwasfirm and very distended. Themedical staff attempted toresuscitate the victimfor one
hour and forty-five minutes before pronouncing her dead at approximately 10:45 p.m.

Medical Examiner Dr. Charles Harlan, performed an autopsy on the victim and
concluded that, in addition to other internal injuries, the cause of death was a laceration to the
victim's liver, which caused extensive internal bleeding.! The laceration to the liver was
approximately two inches long, one-third of an inch deep, and one-half of an inch wide, and was
caused by blunt traumato the abdomen. Dr. Harlan testified that “ablow or blows of considerable
force” would be required to cause such an injury. Additionally, Dr. Harlan stated that the victim’'s
death occurred within afew hours after the injury.

On August 12, 1997, Officer Joel Robinson called the appellant and asked him to
come to the police station to discuss the events surrounding the victim’'s death. The appellant
voluntarily walked to the police station. During questioning, the appellant repeatedly asserted that
he had nothing to do with the victim’s death. On August 13, 1997, the police requested that the

1 Dr. Harlan recovered four pints of blood from the victim’s belly and one-fourth of a pint of blood from the
right side of the victim’s chest.

-2



appellant return to the police station. The appellant again voluntarily walked from the Matin
College Library where he was doing research to the police station and submitted to additional
guestioning. Officer Robinson interviewed the appellant while the appellant sat beside Officer
Robinson’s desk, and Investigator John Dickey occasionally participated in the interrogation.
Officer Robinson thoroughly advised the appellant concerning hisMirandarights, carefully reading
theappellant’ srightsline by lineand obtaining the appel lant’ sindication of understanding after each
line. Subsequently, the appellant signed awaiver of those rights.

The police questioned the appellant for approximately one and one-half hours. At
some point during the interview, Investigator Dickey told the appellant that he did not believe that
the appellant wastelling the truth. Furthermore, Investigator Dickey informedthe appellant tha if
he did not tell the truth, the investigator would “ put his shoe up [the appellant’ s] ass.” Investigator
Dickey clarified hisstatement by telling the appellant that he was not threatening the gopel lant with
physical force, but was speaking figuratively, and he would “do everything [possible] to see that
justiceisdone.” Theappellant subsequently gave astatement, confessingto hitting thevictiminthe
stomach.

A jury inthe Giles County Circuit Court convicted the appellant of one count of first
degree felony murder, with the underlying felony being aggravated child abuse. The tria court
sentenced the appellant tolife in prison in the Tennessee Department of Correction. The appellant
raises the following issues for our review: (1) whether the trial court erred in overruling the
appellant’s motion to strike the jury panel because the appellant’s race was substantially under-
represented on the venire from which the petit jury was selected under a practice providing “the
opportunity for discrimination;” (2) whether thetrial court erredin overruling theappellant’ smotion
to suppress a confession that was obtained by the use of intimidation, threat, and coercion by the
Pulaski Police Department; (3) whether thetrial court erred in overruling the appellant’ s objection
to allowing the prior inconsistent statement of Rickey Sikes to be entered into the record as
substantive evidence; (4) whether the evidence was sufficient to support the appellant’ s conviction
of first degree murder in the perpetration of aggravated child abuse as the State failed to prove the
requisite mental element of “knowing.”

Il. Analysis
A. Jury Panel

The appellant argues that the trial court should have stricken the jury panel because
the jury venire was selected under a practice providing the opportunity for discrimination and
resulting in the underrepresentation of the appellant’ srace. The appellant maintainsthat, out of the
105 peoplewho were sent jury duty notices, only 70 answered the jury call. Out of those 70, only
six were African-Americans.

Werecognizethat “[t]heburdenis, of course, onthe[appellant] to provetheexistence
of purposeful discrimination.” Whitus v. Georgia, 385 U.S. 545, 550, 87 S. Ct. 643, 646 (1967).
In determining whether, pursuant to the Sixth and Fourteenth Amendments, a jury was properly
selected from afair cross-section of the community, we utilize the three-pronged test set forth in
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Durenv. Missouri, 439 U.S. 357, 364, 99S. Ct. 664, 668 (1979), which statesthat the appel lant must
show:

(2) that the group alleged to be excluded isa“ distinctive” group in the community;

(2) that the representation of this group in veniresfrom which juries areselected is

not fair and reasonable in relation to the number of such personsin the community;

(3) that this under representation is due to systematic exclusion of the group in the

jury-selection process.
State v. Mann, 959 SW.2d 503, 535 (Tenn. 1997)(citing Duren, 439 U.S. at 363, 99 S. Ct. at
668)(footnoteomitted). Moreover, although the appellant has the right to be tried by ajury selected
in anon-discriminatory manner, it has never been held that the jury must exactly mirror the ethnic
composition of thecommunity. See Batsonv. Kentucky, 476 U.S. 79, 85-86, 106 S. Ct. 1712, 1717
(1986).

If the appellant makes out a primafacie case of discriminaion, “the burdenshiftsto
the State to rebut the presumption of unconstitutional action.” Statev. Nelson, 603 S.W.2d 158, 166
(Tenn. Crim. App. 1980). The presumption can be rebutted by demonstrating that “*a significant
stateinterest [is] manifestly and primarily advanced by those aspects of thejury-selection process,
such asthe exemption criteria, that result in the disproportionate exclusion of adistinctive group.’”
Id. at 166-167 (quoting Duren, 439 U.S. at 367-68, 99 S. Ct. at 670).

Theappellant has automatically satisfied thefirst prong of the Duren test becausethe

Supreme Court has recognized African-Americans as adistinctive group in the community. Mann,
959 S.W.2d at 535; seealso Alexander v. Louisiana, 405 U.S. 625, 628, 92 S. Ct. 1221, 1224 (1972).
However, the sole proof that the appellant presented in support of his motion to strike the jury panel
dueto discriminationin the sel ection of the jury pool wasthe testimony of Judy Cdahan, the Circuit
Court Clerk for Giles County. Shetestified that the jury is selected from alist of registered drivers
and that

it is now done by computer. We just put in how many we would like to have

selected. Usualy, it’sabout 600. And it’sdone at random. We never look at them.

We have a Jury Commission that comes in and takes the sheets and goes through

them, and if they know there is somebody on therethat is deceased or . . . you know,

they mark them off.
Additionally, Calahan maintained that therevised list isthen sent to the Sheriff’ sDepartment for the
jury duty notices to be sent. Furthermore, Calahan originally stated that she believed that the
population of Giles County istwenty-five percent African-American but subsequently agreed with
defense counsel that the percentage could range from fifteen to twenty-five percent African-
American.

Initially, we notethat our supreme court has approved the use of driver’ slicenserolls
to select potential jurors. Id. Additionally, there isno evidencein the record to suggest that using
thedriver’ slicenserollshasresultedin the systematicexclusion of African-Americansfromthejury
panel. See Statev. Caruthers, 676 S.W.2d 935, 940 (Tenn. 1984); Statev. Taylor, No. 02C01-9501-
CR-00029, 1996 WL 580997, at * 19 (Tenn. Crim. App. at Jackson, October 10, 1996). Furthermore,

-4-



amost ten percent of those who answered thejury call were African-American. Moreover, Calahan
testified that Giles County employsarandom selection of personscalled for jury duty. Based solely
upon thistestimony, the appellant has failed to prove that “theunder representation [of hisrace on
the jury panel] is due to a systematic exclusion of the group in the jury selection process.” Mann,
959 SW.2d at 535.

The appellant also claims that there is an “opportunity for discrimination” in the
selection of the jury venire because the Jury Commission strikes the deceased and the elderly from
the list and because the Sheriff’ s Department could selectively send jury notices. Furthermore, the
appellant citesWhitus v. Georgia 385 U.S. at 552, 87 S. Ct. at 647, as support for his proposition
that he only hasto prove that there has been an * opportunity for discrimination” injury selection to
make out his prima facie case for discrimination. However, we believe that this case is
distinguishable from Whitus. In Whitus, the jury selection was based on tax rolls that were
segregated on the basis of race. In contrast, there has been no prodf introduced in theinstant case
to suggest that the race of potential jurorswasindicated in any way onthejury list, nor isthere proof
to indicate that the Jury Commission or Sheriff’s Department engaged in discriminatory practices
in establishing ajury pool. Thisissueiswithout merit.

B. Confession

The appellant basically alleges that the trial court should have suppressed his
confession as being involuntarily made because it was obtained only after he was threatened by
Inspector Dickey and because questioning continued after he had requested an attorney. Atamotion
to suppress hearing, the trial court, as the trier of fact, resolves the questions concerning the
credibility of witnesses, the weight and value of the evidence, and conflicts in the evidence. State
v. Brewster, No. M1999-00989-CCA-R3-CD, 2000 WL 549277, a *3 (Tenn. Crim. App. a
Nashville, May 5, 2000)(citing Statev. Odom, 928 S.W.2d 18, 23 (Tenn. 1996)). Accordingly, this
court will uphold thetrial court’ s decision on amotion to suppress unless the evidence contained in
the record preponderates against the trial court’s findings. 1d.

Generdly, the Fifth Amendment to the United States Congtitution and Article I,
Section 9 of the Tennessee Constitution provide a privilege against self-incimination to those
accused of criminal activity, making an inquiry into the voluntariness of a confession necessary.
State v. Callahan, 979 SW.2d 577, 581 (Tenn.1998). However, if an accused isinformed of his
Miranda rights and knowingly and voluntarily waives those rights, he may waive the privilege
against self-incrimination. 1d. (citing Mirandav. Arizona, 384 U.S. 436, 444-445, 479-478, 86 S.
Ct. 1602, 1612, 1630 (1966)). Additionally, the trial judge's findings of fact at the motion to
suppress hearing are accorded the weight of a jury verdict. State v. Tate 615 S.W.2d 161, 162
(Tenn. Crim. App. 1981). Accordingly, the trial court’s decision is binding upon this court if the
decision is supported by a preponderance of the evidence. Odom, 928 SW.2d at 22-23.

Thiscourt must consider “thetotality of the circumstances to determinewhether the
confession isadmissible.” State v. Shoffner, No. 03C01-9403-CR-00113, 1995 WL 382628, at *3
(Tenn. Crim. App. a Knoxville, June 27, 1995)(citing State v. Kelly, 603 SW.2d 726, 728-29
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(Tenn. 1980)). Accordingly, we consider the following factorsin determining the voluntariness of
a confession: the appellant’s age; education or intelligence level; previous experience with the
police; the repeated and prolonged nature of the interrogation; the length of detention prior to the
confession; the lack of any advice as to constitutional rights; the unnecessary delay in bringing the
appellant before the magistrate prior to the confession; the appellant’s intoxication or ill health at
the time the confession was given; deprivation of food, sleep, or medical attention; any physical
abuse; and threats of abuse. Statev. Huddleston, 924 S\W.2d 666, 671 (Tenn. 1996). Furthermore,
this court has stated:

Coercive police activity is a necessary prerequisite in order to find a confession

involuntary. Thecrucial questioniswhether the behavior of the state’ sofficialswas

“such as to overbear [the appellant’ 5] will to resist and bring about confessions not

freely self-determined.” The question must be answered with “complete disregard”

of whether or not the accused wastruthful in the statement.
State v. Phillips, No. E1999-01104-CCA-R3-CD, 2000 WL 336960, at *5 (Tenn. Crim. App. at
Knoxville, March 31, 2000)(citations omitted).

In this case, the appellant voluntarily walked to the police station for questioning.
Additionally, Officer Robinson testified that hethoroughly discussed the appel lant’ sMirandarights
withtheappellant, and the appellant subsequently signed awaiver of thoserightsbefore questioning.
See Statev. Carter, 16 SW.3d 762, 767 (Tenn. 2000)(stating that proof that a defendant was made
aware of his Miranda rights, athough not conclusive, weighed in favor of the admission of a
confessioninto evidence).? Furthermore, theinterrogation of the appellant lasted only one and one-
half hoursand was done at Officer Robinson’ sdesk, with Investigator Dickey occasionally helping.
See Shoffner, No.03C01-9403-CR-00113, 1995 WL 382628, at *3. Additiondly, the appellant
graduated high-school, in 1981, as basicaly a “B” student and had attended college for
approximately one and one-half years. Moreover, the appellant stated that he was reading at the
Martin College Library when the police asked him to return to the police station and that the
appellant “[goesto thelibrary] often to read any about theol ogical or Bible or anything likethat. Do
alot of research.”

The appellant contends that he was not informed that he was signing a Miranda
waiver and that he did not know that he was signing aconfession. He claimsthat Officer Robinson

2 Officer Robinson asserted that he discussed a waiver containing the following Miranda rights with the
appellant:

You have theright to remain silent.

Anything you say can be used against you in court.

Y ou have theright to talk to alawyer for advice before weask you any questions and have him with

you during questioning.

If you cannot afford to hire alawyer, one will be gppointed torepresentyou before any quegioning,

if you wish one.

If you decide to answer any questions now without alawyer present, you will still have theright to

stop answering at any time. Y ou also have the right to stop answering at any time until you talk to

alawyer.
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handed him papersto sign as “basic procedure.” The appellant testified that “... when | got [to the
police station], | set [sic] down. Then they showed this piece of paper to me. And in this piece of
paper, they said thisisjust basic procedure, so | signedit.” Additionally, the appellant asserted that
[the statement is] not my words. That’s not what | told him .. . . It does not contain — put anything
that | told them, at al.”

Furthermore, the appellant contends that he involuntarily confessed as a result of
being threatened by Investigator Dickey. When Investigator Dickey felt that the appellant was not
telling the officers the entire truth, he told the appellant that if he did not start telling the truth that
hewould* put hisshoeup [theappellant’ s] ass.” However, at trial, Investigator Dickey testified that:

| told [the appellant], as a figure of speech, that [I] would put my shoe up his ass,

withinthejudicial system. And | madeit clear to him that | did not mean that asno

physical threat or physical harm, whatsoever. That | meant that within the judicial

system. Andthat’stheway | phraseit, and that’ sthe way | worded it, and that’ sthe

way | meant it.
Investigator Dickey stated that he made it clea to the appellant that he did not intend for his
comment to result in aconfession. Additionally, Investigator Dickey asserted that, after he made
the comment, the appd |ant never appeared to be physically afraid. Hemaintained that the appellant
dropped his head in his hand and said, “All right. 1’'m going to tell you what happened.”
Furthermore, the appellant never stated that Investigator Dickey’s comment made him afraid.
Moreover, the appellant testified that I nvestigator Dickey | eft not long after the comment was made,
but Officer Robinson stayed and gave the appellant a statement to sign.

Based upon theforgoing, we concludethat, although I nvestigator Dickey’ sstatement
appears to be coercive, there is no proof in the record to show that the gppellant’s will was
overborne, resulting in an involuntary confession.®* Upon consideration of the totality of the
circumstances, including the appellant’s education, voluntary cooperation with the police, and
knowledge of his constitutional rights, we agree with the trial court that the appellant voluntarily
confessed and that the confession was properly admitted into evidence. See State v.Carter, No.
02C01-9711-CC-00424,1998 WL 4603256, at * 8 (Tenn. Crim. App. at Jackson, August 10, 1998),
perm. to appeal granted, (Tenn.1999).

Additionally, theappellant claimsthat, at some point during questioning, herequested
that his attorney be called. Furthermore, the appellant contendsthat he also attempted to leave the
policestation, but Investigator Dickey shoved him back into hischair. The Sixth Amendment tothe

3C_f. Statev. Smith, 933 S.W.2d 450, 455-56 (Tenn. 1996)(stating thatwhen a social worker madeit clear that
she could not promise the defendant freedom from prosecution but that, in her experience, the D.A. was more lenient
on those who confessed, the confession was still voluntary); State v. Greer, N0.02C01-9110-CC-00221, 1992 WL
386313, at *1 (Tenn. Crim. App. at Jackson, December 30, 1992)(finding that officer’s statement tha “if aperson
cannot tell the truth after he gets caught, then ‘thereis no help for him’” was not coercive). But see Williamsv. State,
212 S.W.2d 383, 384-85 (Tenn. 1948)(concluding that an officer drawing back hishand asif to strike the defendant after
threatening to whip the defendant was a sufficient threat to render the confession involuntary).
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United States Constitution grants the criminally accused the right to counsel. However, this right
only attaches after theinitiation of adversary criminal proceedings. Davisv. United States, 512 U.S.
452,456,114 S. Ct. 2350, 2354 (1994). Regardless, “asuspect subject tocustodial interrogation has
the right to consult with an attorney and to have counsel present during questioning.” 1d. at 457,
2354 (citing Miranda, 384 U.S. at 469-473, 86 S. Ct. at 1625-1627). This court has stated:
TheFifth and Fourteenth Amendmentsto the United States Constitution require that
once a person in custody requests counsel, al interrogation must cease until an
attorney is present. Article |, section 9, of the Tennessee Constitution provides
similar, albeit broader, protection for the accused.
Statev. Farmer, 927 SW.2d 582, 593-94 (Tenn. Crim. App. 1996)(citation omitted). Accordingly,
once an appellant invokes hisright to counsel, he cannot be questioned regarding an offense unless
an attorney isactually present. Davis, 512 U.S. at 458, 114 S. Ct. at 2355. Furthermore, “[w]hether
the appellant did or did not make an equivocal or unequivocal request for an attorney is a question
of fact.” Farmer, 927 SW.2d at 594.

Both Officer Robinson and Investigator Dickey denied that the appellant ever
requested an attorney. They further denied that the appellant had ever attempted to |eave or that he
had been prevented from leaving the police station. This was an issue of credibility for the trial
judgeto decide. SeeKelly, 603 SW.2d at 728-729. The record isclear that thetrial court did not
accredit the appellant’ s contention, stating:

I’m going to overrule the motion to suppress. | think on any motion to suppress, the
Court has to choose which testimony they believeand which they don't. And | just
feel like a person of Mr. Burgess' obvious intelligence, his age, his demeanor, it's
hard for me to believe that that is what happened. So, I’'m going to overrule the
motion to suppress.

C. Sikes Statement
The appellant contendsthat thetrial court erred by allowing Rickey Sikes' statement
to beentered intothe record as substantive evidence.* Theappellant claimsthat thejury should have
only considered Sikes’ statement for impeachment purposes, not assubstantive evidence. However,

4 Sikes' statement to Officer Robinson indicates that the appellant admittedto Sikes that the appellant had hit
the victim. Specifically, Sikes’ statement contained the following language:

[Officer Robinson’s notations of the M arch 16, 1998, meeting with Sikes indicated] Rickie did say

that after the incident [the appellant] told him the child was crying and he had to discipline her by

tapping her.

Q. Notverbatim, but did [the appellant] ever say anything to the effect that the child was crying and
he tapped her?
A. Yes.



the State argues that the statement was properly admitted as substantive evidence under Tenn. R.
Evid. 803(5) as a past recollection recorded.> We agree.

Tenn. R. Evid. 803(5) states that, if the following requirementsare met, a statement

may be admitted into evidence:

[there must be a] memorandum or record concerning amatter about which awitness

once had knowledge but now has insufficient recollection to enable the witness to

testify fully and accurately, shown to have been made or adopted by the witness

when the matter was fresh in the witnesses' s memory and to reflect that knowledge

correctly. If admitted, the memorandum or record may be read into evidence but

may not itself be received as an exhibit unless offered by an adverse party.
Furthermore, this rule allows the statement to be used as evidence even if the witness has some
recollection of the events but cannot recall enough to testify “fully and accurately.” Tenn. R. Evid.
803(5), Advisory Commission Comments.

Sikes statement satisfies all of the requirements of Tenn. R. Evid. 803(5). Sikes
testified that he did not remember everything that he had previously told Investigator Dickey. Sikes
further maintained that the information in the statement was accurate. Additionaly, Sikes signed
his statement inthree separate places, indicating hisadoption of that version of events. Accordingly,
Sikes' statement could properly be considered by the jury as substantive evidence. See State v.
Mathis, 969 S.W.2d 418, 421-22 (Tenn. Crim. App. 1997).

The appellant additionally contendsthat thetrial court erred in allowing the State to
introduce Sikes' statement as an exhibit for the jury to take to the jury room during deliberations.
We agree. Nevertheless, although thetrial court should haveallowed the State to only read Sikes
statement into the record, we conclude that allowing the statement to be filed as an exhibit
constitutes harmless error. State v. Davidson, No. M1997-00130-CCA-R3-CD, 2000 WL 622256,
at*3 (Tenn. Crim. App. at Nashville, May 12, 2000); see also State v. Sneed, N0.03C01-9702-CR-
00076, 1998 WL 783330, at *5 (Tenn. Crim. App. at Knoxville, November 5, 1998), perm. to appeal
denied, (Tenn. 1999).

D. Sufficiency of the Evidence

The appellant arguesthat the State produced insufficient evidence of his*knowing’
abuseof thevictimin order to sustain his conviction of first degree murder. Wedisagree. Upon the
appellant’ schallenge to thesufficiency of the evidence, this court will determineif any “reasonable
trier of fact” could have found the essential elaments of the offense beyond a reasonable doukt.
Jacksonv. Virginia 443 U.S. 307, 319, 99S. Ct. 2781, 2789 (1979); Tenn. R. App. P. 13(e). This
analysis applies to a guilty verdict based upon direct evidence, circumstantial evidence, or a
combination of direct and circumstantial evidence. State v. Dykes 803 S.\W.2d 250, 253 (Tenn.

5 In Tennessee, the general rule isthat hearsay evidence, an out-of-court statement offered to provethe truth
of the matter asserted, will not be admitted into evidence. Tenn. R.Evid. 801 & 802. However, Tenn. R. Evid. 803(5)
contains a past recollection recorded exception to the prohibition against the admission of hearsay evidence.
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Crim. App. 1990), overruled on other grounds by State v. Hooper, 29 SW.3d 1, 9 (Tenn. 2000).
However, before a convidion may be sustained by circumstantial evidence alone, the facts and

circumstances “must be so strong and cogent as to exclude every other reasonable hypothesis save
the guilt of the [appellant].” State v. Crawford, 470 S.\W.2d 610, 612 (Tenn. 1971).

Additi onally, thiscourt will not reweigh or reeval uate the evidence presentedat trial .
Statev. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990). In other words, thetrier of fad,
and not the appellate courts, resolvesall questions concerning witness credibility and thewe ght and
valueto begiventheevidence, aswell asall factual issuesraised by the evidence. Statev. Pruett, 788
S.W.2d 559, 561 (Tenn. 1990). Furthermore on appeal, this court will accord the State the strongest
legitimateview of the evidence and all reasonable inferences which may be drawn therefrom. State
v. Williams, 657 S.W.2d 405, 410 (Tenn. 1983). Accordingly, because the jury s verdict replaces
the presumption of the appellant’s innocence with a presumption of the appellant’s guilt, the
appellant carries the burden of demonstrating to this court why the evidence will not support the
jury’sfindings. Statev. Tugale 639 SW.2d 913, 914 (Tenn. 1982).

Tenn. Code Ann. 8 39-13-202(8)(2)(1997) defines first degree murder as a killing
committed inthe perpetration of aggravated child abuse. Furthermore, theonly mental staterequired
is the intent to commit the underlying felony, i.e., the State must prove the appellant knowingy
committed the aggravated child abuse. Id. Additionally, aggravated child abuse is the knowing
treatment of a child under the age of eighteen, other than by accidental means, in such amanner as
to inflict serious bodily injury to the child. Tenn. Code Ann. 88 39-15-401(a)(1997) & 39-15-
402(a)(1)(1997). Tenn. Code Ann. § 39-11-106(20)(1997) states that “[a] person acts knowingly
with respect to a result of the person’s conduct when the person is aware that the condud is
reasonably certain to cause the result.” Moreover, if the child is less than six years of age, the
offender is punished asaclass A felon. Tenn. Code Ann. § 39-15-402(b).

The appellant argues that there is no evidence in the record to suggest that he
“knowingly” abused the victim. The appellant repeatedly maintains that his statement isthe sole
proof that he committed the abuse and that his statement only proves that he accidentally hit the
victim. Thisisnot thecase. Inhisstatement, the appellant makesthefollowing referencesto hitting
the victim:
[The victim] was crying and agitated and | hit her in the stomach.

| laid her down in my lap, then once [Rivers] left she kept on crying and |
accidentally hit her in the stomach.

| was telling her to be quiet, | hit her harder than | meant to.
Additionally, the appellant, in his statement, claimed that he removed the victim’s clothes to see if
he had bruised her. Furthermore, the appellant stated that he had not confessed earlier to the police
because he was scared. The appellant also indicated that he was sorry that this incident occurred.
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The evidence adduced by the State at trial established that, onthe day of the murder,
Riversand thevictim picked up the appellant from hishome at approximately 4:00 or 4:30 p.m. The
victim was in the sole custody of Rivers and the appellant from the time they left Pulaski that
afternoon until the time they returned that evening. Moreover, Riverstestified that the victim was
in the sole custody of the appellant while Rivers retrieved the diaper bag from the car, used the
restroom, and tidied her bedroom. Furthermore, neither Rivers nor the appellant testified that the
victim had somehow harmed herself or that the injury could have been inflicted by someone else.

Additionally, Dr. Harlan testified that the victim died as aresult of internal bleeding
from alacerated liver, and that the laceration was caused by a “blow to the abdomen from some
object: afist, an open hand, a boot, a shoe, a baseball bat, [or] a cow horn.” He maintained that
death occurred withinafew hours of injury. Moreover, Dr. Harlan statedthat the victimwould have
been exhibiting symptoms 15 to 30 minutes after theinjury. Inhisopinion, in order to sustain such
an injury “[would require] ablow or blows of considerable force.”

Furthermore, Sikes' statement indicated that theappellant had told Sikes that he had
“tapped” the victim because shewas crying. Additionally, the appellant’ sown statement suggested
that the appellant had hit the victim, but tha he had hit her harder than he intended. Based upon
these facts, the jury could have reasonably concluded that the appellant inflicted the fatal blow to
the victim, and did so with the awareness that hitting a sixteen-month-old child in the stomach was
reasonably certain to cause serious bodily injury to that child. See State v. Godsey, No. E1997-
00207-CCA-R3-DD, 2000 WL 1337655, at *26 (Tenn. Crim. App. at Knoxville, September 18,
2000); State v. Rhodes, No. M1999-959-CCA-R3-CD, 2000 WL 264327, at *5 (Tenn. Crim. App.
at Nashville, March 10, 2000):

I11. Conclusion
Based upon the foregoing, we affirm the judgment of thetrial court.

NORMA McGEE OGLE, JUDGE
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